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News

Ukraine’s terms of accession to the World Trade Organization are formally ap-
proved by WTO members. Ukrainian President Victor Yushchenko promises quick
ratification of the agreement by the country’s parliament. Yushchenko also pledges
to take a constructive stance regarding Russia’s efforts to secure WTO membership,
but warns that Russia must address barriers to trade with Ukraine in any negotiations
on Russian accession to the WTO. (Page 4)

Shares in Hungarian state-owned companies would be sold at a discount to resi-
dents, under the “New Ownership Program” announced unexpectedly by Prime
Minister Ferenc Gyurcsany. The plan is expected to include the listing of minority
interests in selected strategic companies on the Budapest Stock Exchange, where in-
stitutional investors also could acquire shares. (Page 7)

Russian securitisations receive a boost from the Supreme Arbitration Court’s clarifi-
cation of certain matters concerning the assignment of receivables, which is ex-
pected to reduce some of the legal risks surrounding securitisations. (Page 10)

Kazakh President Nazarbayev orders that a new tax code be drafted this year.
Prime Minister Masimov suspends negotiations on new energy contracts with for-
eign investors until the new tax code is approved. (Page 17)

The Slovak Republic’s Income Taxes Act is amended, accompanied by related mod-
ifications to the Accounting Act. (Page 12)

Russia’s Gazprom, France’s Total, and Norway’s StatoilHydro sign a deal to jointly
develop the first phase of Russia’s giant Arctic Shtokman gas field. (Page 23)

The Estonian government proposes important changes to the Income Tax Act to
take effect in 2009 that would significantly affect tax planning. (Page 14)

Kosovo declares its independence from Serbia, provoking mixed reactions from the
international community. (Page 17)

Hungary’s OTP Bank agrees to sell its insurance subsidiary, OTP Garancia, to
France’s Groupama for some U.5.$917 million. (Page 24)

Feature Report

Tax planning in the new E.U. countries, with a particular emphasis on recent trends
and developments, is examined by Bartjan Zoetmulder and Wouter Vosse, of
Loyens & Loeff, Amsterdam. (Page 19)

March 2008

Special Report

The Russia-Switzerland dou-

ble tax treaty, in particular, its
practical application in trans-
national business, is analyzed
by Vladimir Z. Gugkaev, Sec-
retary General of the Joint
Chambers of Commerce Swit-
zerland-Russia, French-speak-
ing part; Glenn S. Kolleeny
and Tatiana E. Gouk, of the
Salans law firm, St. Petersburg;
and Dmitry A. Pentsov, of the
Froriep Renggli law firm,
Geneva. (Page 25)
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Country Reports

the purposes of this letter as “the value of goods (work and
services) sold, increased by the amount of VAT which is pay-
able by the tax agent to the Russian budget.” For over a
decade, the ministry has taken the view that the tax base was
the value of goods inclusive of VAT. Given that the provisions
of Article 161 have not changed since its enactment in 2001,
such a modification of the ministry’s views is really surprising!

Finally, the ministry concludes that the tax agent can offset
VAT calculated in addition to the foreign company’s remuner-
ation, provided that the tax agent has remitted such VAT to
the budget in due course and has recorded the acquired
goods (work and services} in its books. in a number of previ-
ous clarifications, the ministry denied the Russian customer’s
right to offset VAT paid by the customer using its own funds,
based on the fact that VAT had not been withheld as required
by the Tax Code.

On October 31, 2007, the Federal Tax Service forwarded the
ministry’s letter to the subordinate tax authorities (Letter No.
ShT-6-03/844@ of the Federal Tax Service of October 31,
2007). One might therefore expect that, in future, local tax
authorities would not challenge the offset of self-assessed
VAT (or VAT paid from the tax agent’s own resources). How-
ever, from a practical standpoint, it is difficult to believe that
the local tax authorities would actively apply such revolution-
ary guidance, especially given that the letter was distributed
for information purposes rather than for “information and
guidance” or “for information and action.”

RUSSIA

Securities

Securitisations Facilitated By Court
Clarifications Regarding Receivables

By Vladimir Dragunov, Partner, and Anton Selivanovsky
and Andrey lebedev, Associates, at Baker & McKenzie,
Moscow. The authors may be contacted by E-mail at
vladimir.dragunov@bakernet.com, anton.selivanovsky
@bakernet.com, and andrey.lebedev@bakernet.com.

At the end of 2007, the Supreme Arbitration Court of the Rus-
sian Federation (the “Supreme Court”) published Informa-
tional Letter No. 120, An Overview of the Practice of
Application by Arbitration Courts of Chapter 24 of the Rus-
sian Civil Code, dated October 30, 2007 (the “Informational
Letter”). Chapter 24 of the Russian Civil Code (Change of
Parties to an Obligation) regulates, inter alia, assignments of
receivables (rights).

The Informational Letter summarizes current court practice
on various legal issues relating to the assignment of receiv-
ables, as well as the position of the Russian Supreme Arbitra-
tion Court on such issues. Although the letter is not binding,
as a matter of practice, Russian courts generally follow the
positions expressed by the Supreme Court in such letters.

Russian court practice on the assignment of receivables has
been quite diverse, inconsistent and negative in a number of
areas. In particular, in the past, Russian courts have invali-
dated sale (assignment) agreements on the basis that, inter
alia, they purported to transfer bank loans to non-banking
institutions, future receivables, rights in part rather than in

full, and rights only without the transfer of the underlying
obligations.

The Informational Letter should therefore be helpful in reduc-
ing some of the legal risks currently existing with Russian
securitisations.

In particular, the Supreme Court clarified the following:

Assignment Of A Bank Loan To A Non-Banking
Entity Is Allowed

The Supreme Court ultimately confirmed the approach devei-
oped by scholars and the lower courts whereby the assign-
ment of receivables by a bank under a bank loan agreement
to a non-banking entity that does not have a banking license
does not contradict any provisions of Russian law. The
Supreme Court ruled that an assignment of rights under a
bank loan agreement is not a banking operation, and that a
license is required only for the purposes of granting a loan but
not to receive the repayment of such loan.

This clarification would certainly be helpful for securitisations
of different bank assets, including mortgage loans, consumer
receivables, auto loans and credit cards involving the sale of
receivables to an offshore special purpose vehicle without a
banking license.

Assignment Of Future Receivables Is Allowed

The Supreme Court ruled that an agreement on the assign-
ment of a future receivable (/.e., a receivable that does not
exist at the time of entering into an assignment agreement),
which would pass 10 the assignee once it was generated by
the assignor, does not contradict any provision of Russian
law.

Arguments were raised by the Supreme Court that the cur-
rent legislation does not contain any prohibition of the turn-
over of future receivables (rights), while the Russian Civil
Code expressly allows a sale of assets that may be acquired
by the seller in the future (Article 455) and a pledge of future
receivables (Article 340). Further, provisions of the Russian
Civil Code on sale and purchase agreements (including Arti-
cle 455) would generally apply to the assignment of receiv-
ables (rights). We also note that the transfer of future
receivables is also expressly recognized in the context of a
factoring transaction (Article 826).

This clarification would certainly be helpful for securitisation
of credit card receivables, trade receivables, revolving assets
and future flow transactions.

Assigned Receivables Should Be Properly
Identified

The Supreme Court confirmed the general approach where
one of the main conditions for a valid assignment is proper
identification of the assigned receivables (rights). There is,
however, no specific provision in Russian law clarifying what
constitutes such proper identification. Generally, identifica-
tion of receivables in a sale (assignment) agreement is carried
out by reference to the debtor and the creditor of the
assigned claim, grounds for such claim (e.g., reference to
contract), amount and substance of such claim.
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The Supreme Court stressed that, in making a determination
as to whether the assigned receivables have been properly
identified, a court should consider not only the sale (assign-
ment) agreement, but also any other transaction documents
and available evidence. For example, in a case quoted in the
Informational Letter, the court stated that the absence of a
reference to the underlying contract in the assignment agree-
ment does not per se constitute improper identification of the
assigned receivable. In another case quoted in the Informa-
tional Letter, which concerned a continuing supply agree-
ment, the Supreme Court ruled that the receivable assigned
under such contract should be identified by reference to the
underlying contract and the period during which such receiv-
able was generated.

Partial Assignment Of Receivables Is Allowed

Partial assignments, previously recognized by scholars and
in'a number of court cases, have finally been approved by the
Supreme Court. The Informational Letter states that partial
assignment of rights arising from an obligation, the subject
matter of which is dividable, does not contradict Russian law.
Monetary claims, including loans, are generally considered to
be dividable.

In case the loan is assigned in part, any security over the loan
(e.g., a pledge over a vehicle securing an auto loan) would be
shared between the assignor and the assignee as joint hold-
ers of the security, unless otherwise agreed by the parties.

Validity Of Assignment Is Not Conditional
Upon Assignor’s Performance

In a number of cases considered predominantly in relation to
continuing (revolving) supply agreements, Russian courts
have argued for certain additional requirements for the sale
(assignment) of receivables in such agreements. In particular,
Russian courts established that such claims (receivables)
may be validly sold (assigned), provided that the following cri-
teria are satisfied: 1) the claim has become due prior to the
date of its assignment; 2) the claim is not conditional upon
the performance of any obligation by the assignor under the
agreement underlying such assignment; and 3) the claim is
not being contested by the debtor.

The Supreme Court has now confirmed that it is not neces-
sary to satisfy such criteria for the assignment to be valid, as
they have no basis in the Civil Code. The court, however,
stated that if the debtor has a counterclaim against the
assignor (e.g., arising because the assignor has delivered
defective goods or has improperly performed works under
the agreement), then the enforcement of the receivable by
the assignee against the debtor (rather than the validity of the
assignee’s title to such receivable) may be conditional upon
the proper performance by the assignor of the underlying
obligation. This is done to protect the debtor, as the assign-
ment should not adversely affect the position of the debtor in
the contract (i.e., if the debtor has the right to refuse payment
to the assignor on the basis that the assignor has improperly
performed its obligations under an agreement with the
debtor, then the assignee should be in no better position to
require such payment from the debtor pending remedy of the
breach by the assignor).

Failure To Transfer Receivables Documentation
Does Not Affect The Assignment

It would not be uncommon in Russian securitisations for the orig-
inator to retain the underlying documents for the receivables
(including agreements with the debtors, credit files, etc.), which
may be necessary for the originator to perform its obligations as
servicer, including the enforcement of receivables.

The Supreme Court confirmed that failure by the assignor to
transfer to the assignee documents confirming the assigned
rights {e.g., supply agreement, loan facility) does not affect the
validity of the assignment.

An Assignment Does Not Entail An Automatic
Transfer Of Obligations

The Supreme Court clarified that an assignment of rights does
not entail an automatic transfer of obligations of the assignor to
the assignee. The assignment of rights entails the replacement of
the creditor in a specific obligation, but not the replacement of
the party in the whole agreement. After the assignment, the
assignor continues to perform all of its outstanding obligations
under the agreement (e.g., delivery of goods, performance of
works, making payments). The assignment itself cannot entail
the transfer of the assignor’s obligations to the assignee. In order
to transfer such obligations, the assignor and the assignee need
to enter into a separate agreement for the transfer of debt, and
obtain the consent of the debtor for such transfer.

RUSSIA

Taxation

Special Economic Zone Tax Breaks
Clarified In Finance Ministry Letter

MOSCOW —Russia’s Finance Ministry clarified tax breaks avail-
able to operations in the country’s special economic zones in a
letter released February 5, 2008.

In the letter, No. 03-05-04-01/2, the ministry’s Department of
Tax, Customs, and Tariff Policy noted that, according to Section
1, Article 284 of the Russian Tax Code, residents of special eco-
nomic zones may be subject to reduced corporate profit tax
rates payable to regional budgets. However, the reduced rates
should not be lower than 13.5 percent, and the reduced rates
may be appilied only if taxpayers prepare separate accounting for
earnings received and spending incurred inside and outside the
special economic zones, the letter said.

Article 381 of the Tax Code stipulates that operations in the
country's special economic zones are exempt from property tax
regarding property created or acquired for use inside the zones
for five years after registration of such property, according to the
ministry’s letter, which is dated January 21, 2008.

Russia is creating 13 special economic zones: two industrial
zones in the Lipetsk and Tatarstan regions; four technical-inno-
vation zones in Moscow, the Moscow region, St. Petersburg,
and Tomsk; and seven zones to develop tourism in the Buryatiya,
Irkutsk, Kaliningrad, Krasnodar, and Stavropol regions, ihcluding
two zones in Altai.

About 100 domestic and foreign companies have registered
operations in these zones so far.
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